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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
- REGION V

IN THE MATTER OF:

Waukegan Coke Plant Site ADMINISTRATIVE ORDER

Waukegan, Illinois '
ON CONSENT FOR REMEDIAL
DESIGN AT THE WAUKEGAN

COKE PLANT

. 'WAUKEGAN, ILLINOIS
RESPONDENTS:

Elgin, Joliet & Eastern Railway Company

General Motors Corporatlon V;-W-. ,Cl 'C' 6 5 1
North Shore Gas Company, and )
Outboard Marine Corporation Proceedmg under Sections

104, 106(a) and 122

of the Comprehensive
Environmental Rcsponse,
Compensation and - :
Liability Act of 1980,

as amended .

)
)
)
)
)
)
)
)
)
)
) U.S. EPA DOCKET NO.
)
)
)
)
Larsen Marine Service, Inc. )
' )
)
)
)
)

" ADMINISTRATIVE ORDER ON CONSENT FOR
* REMEDIAL DESIGN AT THE WAUKEGAN

' The United States Environmental Protection Agency ("U.S. EPA") and the Respondents
have agreed to the making and entry of this Administrative Order on Consent ("Consent Order").
I. JURISDICTION
A. U.S. EPA and the Respondents, Elgin, Joliet & Eastern Railway Company, General -
Motors Corporation, No@ Shore Gas Company, Larsen Marine Service, Inc., and Outboard
Marine Corporation ("the parties”) enter into this Order. The Order is xssued pursuant to the
authority vested in the President of the United States by Sections 104,106(a), and 122 of the
Comprehensive Environmental RcsponSe, Compensation and Liability Act of 1980, as amended

("CERCLA"), 42 U.S.C.-§§ 9604, 9606(a), and 9622. This authority has been delegated to the



Administrator of U.S. EPA by Executive Order No. 12580, January 23, 1987, 52 Federal
Register 2923, and.tturther delegated to the Regional Administrators by EPA Delegation Nos.
14-14-A, 14-14-C and 14-14-D, and to the Director, Sﬁperfund Division, Region 5, by Regional
Delegation Nos. 14-14-A, 14-14-C and 14-14-D. _

B.  The parties to this Consent Order agree to undertake all actions required by the terms
and conditions hereof and the parties consent to, and will not contest or legally challenge the
validity of this Consent Order or its terms, or U.S. EPA’s authority or jurisdiction to issue or
enforce this Consent Order. |

C. The parties’ consent to enter into this Consent Order shall not constitute an admission
by the parties of any legal or factual matter or opinions set forth herein. By agreeing to perform

 the work described in the Scope of Work, Attachment I o this Consent Order, Respondcnts do

- not adxmt any habnhty under CERCLA or any other applicable law rule or regu.latlon with regard |
| to releases or thrwtemd releases of hazardous substances at the Waukegan Coke Plant Site (the
"Slte") in Waukegan Hlinois. -

D. This Consent Ordcr shall be inadmissible, pursuant to Rule 407 or 408 of the Federal

Mes of Evidence, in any action or proceeding for purposes of establishing liability or fault as to
any party. This Consent Order shall be edmissible only in actions or proceedings in which the
obligations of the parties under this Consent Order are in issue.
II. NOTICE OF ADMINISTRATIVE ACTION
A. The U.S. EPA has notified the Elgin, Joliet & Eastern Railway Company, General
Motors Corporation, Larsen M;nne Service, Inc., North Shore Gas Company, and Outboard

Marine Corporation that they are persons whom it considers to be potentially responsible parties
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("PRPs") of this administrative action and provided each PRP with the names and addresses of
the PRPs. -

B. U.S. EPA has notified the Federal Natural Resource Trustee, which is the U.S.
Department of the Interior, of the negotiations in this action pursuant to the requirements Qf
Section 122(j) of CERCLA. U.S. EPA has notified, pursuant to Section 104(b) of CERCLA, the

' State Natural Resource Trustees, which are the Illinois Department of Natural Resources and the
Illinois Environmental Protection Agency ("[EPA"). |
| I PARTIES BOUND

A. This Consent Order applies to and binds the following persons as defined in Section

101(21) of CERCLA:
(1)  U.S. EPA, through the authority delegated to the Director of the Superfund
' Division, Regins; .
@  The following persons as déﬁpéd in Section 101(21) of CERCLA, herein
referred to as the Performmg Respondents, who are bound by all obligations |
set forth in this Consent Order: |
Elgin, Joliet & Eastern Railway Company
General Mémm Corporation
North Shore Gas Company
(3  Larsen Marine Services, and Outboard Marine Corporation are persons as
defined in Section 101(21) of CERCLA, and Owner Respondents herein

whose obligation under this Consent Order is to provide access at the Site

property under their control and cooperate with the Performing Respondents

in performance of the Work.



(4)  The successors and assignees of the Owner Respondents and Performing
"Respondents.

B. . The undersigned representatives of the U.S. EPA and the Respondents each certify
that he or she is fully authorized to enter into the terms and conditions of this ‘Consent Order and
to execute and légally bind the party he or she represents to this document,

C. The Performing Respondents shall be jointly and'seyerally.responsible for can'ymg
out all actions required of the Performing Respondents B_y the terms and conditions of this Consent
Order. | |

- D. i’ ‘I!‘Io change in ownership, corporate structure, or parmershlp status shall in any way
alter the status or responsibility of the Respondents under this Consent Order. Unhl the
termination of this Order under Secnon XXvi (Termmanon and Satlsfactxon), the Respondents
: shall provxde ooples of thxs Consent Order to any and all subsequent owners or SUCCessors pnor
| to any transfer of substantlal ownerslup nghts through the sale of stock assets, or other md:cla K
of ownerslnp |
"E. The Performing Respondents shall be responsible for requiring that all officers,
directors, agents, employees, principals, contractors, consultants, firms, and other persons or
entities acting under or on behalf of the Performing Respondents with respect to all matters herein
comply with the terms of this Consent Order. Further, the Performing Respondents shall provide
copies of this Consent Order to all contractors and consultants retained to perform any Work under
tnis Consent Order within fourteen (14) days after the effective date of this Consent Order or the

date of retaining their services, whichever date is later.



F. U.S. EPA shall be responsible for requiring that its respective personnel, contractors,
firms, consultants,;hd other persons acting under or on behalf of U.S. EPA, comply with the
terms of this Consent Order.

IV. DEFINITIONS |

Unless otherwise expressly provided herein, terms used in this Consent Order which are
defined in CERCLA or in regulations p;omulgated under CERCLA shall have the meaning
assigned to them in the statute or its mplementmg regulations. Whenever terms listed below are
used in this Consent Order or in the documents attached to this Consent Order or incorporated by
reference into this Order, the following definitions shall apply:

A. *CERCLA"shallmeanthe Comprehensive Environmental Response, Compensation;
and Lisbility Act of 1980, as amended, 42 U.S. C. § 9601 etseq. | |

B. f'Daj" shali mean a calendar day nnléss expressly stated to be a working day. In |
'cdmputing any penod of time under thstonsent Orde‘r, where thc last d_éy‘vioﬁld fall on a |
Saturday, Sunday, or federal hol'idiy; the peri(_)d éhall mn until the end of the next working dziy :

C. "National Contingency Plan" or "NCP" shall mean the National Oil and Hazardous
Substances Contingency Plan, promulgated pursuant to Section 105 of CERCLA, 42 U.S.C. §
9605, codified at 40 C.F.R Part 300, and any amendments thereto.

D. "Owner Respondents” shall mean Outboard Marine Corporation and Larsen Marine
Services, Inc. |

E.  "Paragraph" shall mean a portion of this Consent Order identified by a capital letter
and includes one or more subparagrapbs. |

F. "Performing Respondents” shall mean Elgin, Joliet & Eastern Railway Company,

General Motors Corporation, and North Shore Gas Company.



G. ‘"Pilot Project AOC" shall mean that Administrative Order On Consent for
Pre-Remedial Desi;h Pilot Study at the Waukegan Coke Plant Site, Waukegan, Illinois,
#V-W-01-C-26 and entered into on December 8, 2000,

H. "Record of Decision” or "ROD" shall mean the U.S. EPA Record of Dccisiqn
relating to the Site, signed on September 30, 1999, by the Superfund Division Director, U.S.
EPA, Region 5, and all attachments thereto. The ROD is a part of this Consent Order, and is
included as Attachment I.

I, "Remedial Design Work Plan" or "RD Work Plan" shall mean the plan setting forth
the schedule and tasks required to complete the Remedial Design for the Remedial Action reqmred

by the ROD, as described in Section II of the Scope of Work, which is Attachment II to this

‘ Consent Order

| I Respondents" shallmeanElgm, Joliet & Eastem Railway Company, General Motors‘ :
'Corporatlon Larsen Mannc Service, Inc., North Shore Gas Company, and Outboard Marine
‘ Corporatxon |
K. "Response Costs” shall mean all costs incurred by U.S. éPA and IEPA witﬁ regard
- to the Site, including oversight costs. "Past Response Costs" shall mean all costs that U.S. EPA
and IEPA have incurred with regard to the Site prior to and including the effective date of this
Order. All costs incurred pursuant to this Consent Order subsequent to the signature date of this
Consent Order shall be considered Response Costs reimbursable under Section XXIII, below.
L.  "Section" shall mean a portior of this Consent Order 1dcnt1ﬁed by a Roman numeral
M. "Section 106 Adminislrative Record" shall mean the Administrative Record, which

includes all documents considered or relied upon by U.S. EPA in preparation of this Consent _



Order. "The Section 106 Administrative Record Index is a isting of all documents inchuded in the
Section 106 Administrative Record, and is included as part of the Record of Decision.

N. "Site" shall mean the Waukegan Coke Plant Site, which the U.S. EPA has identified
as Operable Unit 2 of the Outboard Marine Corporation Superfund Site, encompassing
approximately 36 acres, located intukcgan, Illinois on a peninsula separating Waukegan Harbor
on the west from Lake Michigan on the east. See ROD, Attachmient 1 at page 1. In addition, the
Site includes the area encompagsing the extent of contamination and area formerly used.in the
manufactured gas and coking operations.

0. "Work" with respect to Performing Respondents shall meanall activities Respondents
arerequiredtoperformunderthis Consent Order, as d&éﬁbed in the Scope of Work, Attachment
Htothxs ConsentOnkr andmcludmg any Workasdeﬁned mthePtlotPto;ectAOC that remains

- uncompleted as ofthc cffectlve date ot' thls Consent Order "Work" vath respect to thc Owncr‘
vRespondents shall be hmlted to pmvndmg access to thc Site for purposw of completmn of the
Remedial Design. o
V. STATEMENT OF PURPOSE

A. The objective of this Consent Order and the mutual objectives of U.S. EPA and the

Respondents in entering into this Consent Order is for Performing Respondents to complete the

‘ Remedial Design phase of the selected Remedial Action, consistent with the ROD as set forth in

the Scope of Work, Attachment I to the Consent Order and for Owner Respondents to provide

access to their property and to cooperate with the Performing Respondents in completing the Work
pursuant to the Consent Order. .

B. The activities conducted pm to this Consent Order are subject to approval by

U.S. EPA as provided herein, shall employ sound scientific engineering and ¢onstructipn



practices and shall be c';msist'ent with CERCLA, the NCP, and applicable state laws and
regulations. |
VL. FINDINGS OF FACT AND DETERMINATIONS
Based upon information available on thc effective date of this Consent Ordef:, the Direétqr
of the Superfund Division, Region 5, makes the following determinations:
A. The City of Waukegan Water Treatment Plant is located on the peninsula, south of
- the Site. The emergency drinking water intake pipe is located approximately 2000 feet from the
Water Plant. The main drinking water intake pipe'is approximately one mile fr,dm the Water Plant
into Lake Michigan.
B. The Elgin, Joliet and Eastern Railway Company ("EJ&E") purchased the Site in
1893, had trackage on the Site and leased ;1'.53 acres on the western portion of the Site to a
* creosote wood-treating plant in 1908, The creosote plant was dismantled sometime in or after
1917. From éﬁpmximaﬁely 1929 through 1971 , \._ra"tio_us OWReTS operated a by-pfoduct coke bven_a
plant ("Plant") to _prbducc'.g'as and coke. North Shore Gas Compan);-(-"North Sﬁoré") owned the
site from 1927 to 1947. North Shore constructed, operated and maintained the Plant. General
Motors ("GM"), or its subsidiaries, owned the Site from 1947 to 1972. GM operated and
modified the Plant, and dismantled certain structures on the Site. In 1972 Outboard Marine
Corporation ("OMC") purchased part of the Site, dismantled the remalmng plant structures, except
for an office building. In 1991 Larsen Marine Service, Inc. acquired a portion of the Site from
OMC through a ti'an_saction(s) in yhich OMC acquired property owned by Larsen Marine Service,
Inc. The eichange of property facilitated OMC’s construction of the remedial action for
Operable Unit 1of the OMC Superfund Site. Outboard Marine Corporation and Larsen Marine

Service, Inc. are present owners of portions of the Site.



C. Asa result of field investigations at the Site for a censmlction project, soil and
groundwater contam;nation were 'discovered. The Record of Decision ("ROD") concluded that
certain soils on the Site are contaminated with coal tar and arsenic from past gas and coke
manufacturing processes and creosote from past wood treating processes. Contaminants in soils
include polynuclear aromatic hydrocarbons (PAHs), phenols, and volatile aromatics, and PAH
compounds in soils range from O to 25,750 ppm. Phenols have been detected in groundwater at.
concentrations from 0 to 296 ppm. The presence of PAH compounds in the soils and phenols in
the grouﬁdwater constitutes a release.

D.... The United States, the State of Hlinois and Ndrth Shore Gas Company entered into
an Adrainistrative Order on Consent on September 27, 1990 for the eompletion of a Remedial

Investxgatmn and Feasiblhty Study (RIIFS)

E Theanalyucaldatadevelopedmmgmeknevwedmeprmmeof "hazardous
: substances as deﬁmd in Section 101(14) of CERCLA, at the Sxte _

'_ F On September 30, 1999 the Superfund DlVlSlOD Dn'ector s1gned the Record of}.
Decision ("ROD") for the Site. 'l‘be ROD embodies the selected cleanup alternative for the Site
and is made part of this Consent Order as Attachment I.

G. On May 24, 2000, the Respondents (excluding Larsen Marine Service, Inc.) |
submitied a Final Work Plan for the collection of data for pre-remedial design pilot testing for
remediation of groundwater contamination. U.S. EPA approved the Final Work Plan, which was
incorporated into the December 8, 2000 Administrative Order on Consent for Pre-Rcmednal
Design Pilot Study. The pilot test work was substanﬁally completed on February 28, 2061.

H. The Site is a "facility" as defined in Section 101(9) of CERCLA.



I.  “Hazardous substances," as defined in Section 101(14) of CERCLA, have been
deposited, stored, disposed of, placed, or otherwis located at the Site. |

3. Each Respondent is a "person" as defined in Section 101(21) of CERCLA.

K. The presence of hazardous mbsﬁmes at the Site or the past, .preéem or fumre
migration of hazardous substaﬁces currently located at or emanating from the Site constitutes a
“release" or substantial threat of “release, as defined in Section 101(22) of CERCLA.

L.  Actual or threatened releases of hazardous substances from this Sﬁe, if not addressed
by implementing the response action selected in the Septembqr 30, 1999 ROD, may present an

- imminent and substantial endangerment to the public health, welfare and the environment.

M. The actions required by this Consent Order are m the public interest and are

consistent with CERCLA and the NCP. o
. vn Wonx_'i_'om‘rmmm_n |

A.- All work to be performed by the Performngespondentspursuant to this Consent
Order shall be under the dirpction'and:supervis-iclm of aquahﬁed professional cngmer or cemﬁed |
geologist. Prior to the initiation of work at the Site, the Performing Respondents shall'notify the |
I{.S. EPA in writing of the name, title, and quaiiﬁcationg of the proposed engineer or gwiogiét, :
and of the names of principal contractors and/or subcontractors proposed to be used in carrying
out the work to be performed pursuant to this Consent Order. U.S. EPA reserves the right to
disapprove the selected contractor. The Performing Respondents reserve the right to replace the
engineer, geologist, contractor and/or subcontractor for cause, except that any such replacement
shall be subject to the notice and approval requirements of this paragraph and shall not be cause

for delay of performance of work required by this Consent Order.
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B. Attachment II to this Consent Order provides the Scope of Work that is the subject
of this Consent Order, including any wncompleted parts of the Pilot Project SOW, which is
incorporated into and made a part of the SOW, Attachment II, hereto.

C. Performing Respondents shall perform the Work as set forth in the Scope of Work
according to the schedule set forth in the Scope of Work. All work shall be conducted in
accordance with the NCP, applicable Remedial Design guidance and the reqmrements of this
Consent Order, including the standards, specifications and schedule contamed in the Scope of
- Work.

D.  Performing Respondents agree to complete any Work required pursuant to the Pilot
* Project AOC that remains uncompleted as of the effective date of this Consent Order.
VIII. REVIEW OF SUBMISSIONS
A Afterrewewofanyplan, reportorothcrltemwhlchPerformngespondentsmust |
submlt for approval pursuant to this Consent Order, U S. EPA shall (a) approve in whole or |
| in part the submission; »(b) approve the subm:ssmn upon specnﬁed condmons;-‘.(c) modify 'the
sobmis:sion to cure the deﬁoiencies; (d) disapprove, in whole or in pan, the submission, dlrectmg
that the Performing Respondents modify the submission and explain the reason for the
modifications; or (o) any combination of the above. |
B. In the event of approval, approval upon conditions, or modification by U.S. EPA,
Performing Respondents shall take any action required by the plan, report, or other item, as
approveo or modified by U.S. EPA Subject only to their right to. invoke the Dispute Resolﬁtion-
procedures set forth in Section XVIII (Dispute Resolution) with respect to the modificaiions or

conditions made by U.S. EPA. In the event that U.S. EPA modifies the Performing Respondents’
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submission to cure the deficiencies and the second submission still has a material defect, ULS.
EPA retains its right to seek stipulated penalties, as provided in Section XVIL

C.  Upon receipt of a notice of disapproval, Performing Respondents shall, within 14
days or such other time as specified by U.S. EPA in such notice, correct the deficiencies and
resubrait the plan, report, or other item for approval Any stipulated penaltxes apphcable to the
submission, as prov1ded in Section XVII, shalk accrue dunng the 14-day period or otherwise
specified period but shall not be payable unless the resubmission is disapproved or modiﬁed due
to a material defect.

D. Noththstandmg the receipt of a notice of disapproval, Performmg Respondents shall
take, at the direction of U.S. EPA, any action required by any non—deﬁclent portion of the
submmslon unless it is 1mpract1cal to proceed on the non-deficient portlon due to its

- mterrelatlonshlp with the portlon of the submlsslon wlnch was not approved lmplementanon of B
any non-deﬁclent pomon ofa submlssmn shall Dot reheve Performngespondents of any llablhty . 4}
for stxpulated penaltles under Secuon XVIL (Stlpulated Penalues)

E. In the event that a resubmitted plan, report or other item, or portion thereof, is
disapproved by U.S. EPA, U.S. EPA may again require the Performing Respondedts to correct
the deficiencies, in accordance with the preceding paragraphs. U.S. EPA also retains the rlght
to amend or develop the plan, report or other item. Performing Respondents shall implement any
such plan, report, or item as amended or developed by U.S. EPA, subject only to their right to
invoke the procedures set forth in Section XVIII (Dlspute Resolutlon)

F. If upon resubmission, a plan report, or item is disapproved or modified by U.s.
EPA due to a material defect, Performing Respondents shall be deemed to have failed to submit

such plan, report; or item timely and adequately unless the Performing Respondents invoke the
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dispute: resolution prooedures set forth in Section XVIII (Dispute Resolution) and U.S. EPA’s
action is overm:m: pursuant to that Section. The provisions of Section XVIII (Dispute.
Resolution) and Section XVII (Stipulated Penalties) shall govern the implementation of the Work
and accrual and payment of any stipulated penaltics during Dispute Resolution. If U.S. EPA's
disapproval or modification is upheld, stipulated penalties shall accrue for such violation from the
date on which the initial submission was originally required, as provided in Section XVIL

G. All plans, reports, and other items that Performing kespondent must submit to U.S.
EPA under this Consent Order shall, upon approval or modification by US EPA, be enforcwble.
under this Consent Order. In the event U.S. EPA appréves or modifies a portion of a plan,
report, or other item submitted to U.S. EPA under this Consent Order, the approved or modified
.‘ portion shall be‘ enforceable under tms ’Con'scnt Ordcr . |
” IX. AbDREssEs FOR ALL CORRESPONDENCE | -

| Documents, including reports, -appmva;s,f disappmvals, and other correspondences to be
submitted pursuant to this, Consent Order shall be sent ﬁy certiﬁed‘mé'il, overﬁgﬁ couner or
personal delivery to the following addresses, or to such other addresses or addressees as thé
kcspo:ﬁents or U.S. EPA may hereafter designate in writing:

A. One copy (or such other number as the U.S. EPA RPM may designate) of all draft
documents and two copies of all final, approved documents to be submitted to the U.S. EPA must
be sent to: | | |

Kevin Adler
U.S. Environmental Protection Agency

77 West Jackson Boulevard (SR-6J)
Chicago, Illinois 60604
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In addition, two copies of all documents to be submitted to the U.S. EPA should be sent to any

_ oversight contractor identified to the Respondents by the U.S. EPA Remedial Project Manager.

B.  One copy of all documents to be submitted to the the U.S. EPA must also be sent to -

the Tilinois Environmental Protection Agency ("IEPA") at the following address:
| Tllinois Environmental Protectlon Agency

Bureau of Land

NPL Unit

1021 North Grand Avenue East

P.0. Box 19276 |

Springfield, Nllinois 62794-9276

Attn: Gerald Willman o
Documents‘to be submitted to the Respondents should be sent to the attention of:

Steering Committee for the Watkegan Coke Plant Site
(SeeDnstribunoanst AnachmemllltomstonsentOrder)

X. ADDITIONAL WORK

“A. Inthe eventthattheU S. EPA determmesthataddmonalwork notspeclﬁed mbut
' Tconsistent with the' Scope of Work, is necessary to accomphsh the ObjeCthCS of the remedxal
design and is not inconsistent with the NCP, U.S. EPA shall so notify the Respondents in writing.

B. Performing Respondents shall complete any suéh additional work determined to be
necessary by U.S. EPA in accordance with the standards and specifications required by U.S.
EPA. Performing Respondents shall propose and submit a Work Plan for the additional work and
provide a schedule for the additional work to U.S. EPA for approval. U.S. EPA will consult with
the Peuforming Respondents regarding the proposed schedule, but reserves the right to set a
schedule for the additional work. |
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XI. COMPLIANCE WITH APPLICABLE LAWS

All Work un;ertaken by the Performing Respondents pursuant to this Consent Order shall
be performed in compliance with CERCLA and the NCP, and all applicable federal, state, and
local laws, ordinances, and regulations. In the event of a conflict in the application of federal,
state, or local laws, ordinances and regulations, the Performing Respondents shall comply with'
the more/most stringent such law, ordinance, or regulation, unless provided otherwise in writing
by U.S. EPA. The Performing Respondents shall be responsible for obtaining all necessary State
of Illinois and/or local permits which are necessary for the performance of any off-Site work
hereunder. The standards and provisions of Seetion XVI describing Timeliness of Momme
shall govern delays in obtaining permits required for the Work and also the denial of any such

permits, provxded that Performmg Respondents have tlmely apphed for any such permits and have

s -submxmd all mformation reqmred tberefor All Work not affected by the permmmg delay shall

proceed aecordmg to the approved schedule |
' XIL. ACCESS
'A. Performing Respondents are hereby designated as authorized representatives of U.S.

EPA for the purpose of performing the Work required under this Consent Order. The Performmg

Respondents shall use their best efforts to obtain access agreements from all parties owning or

leasing property, other than Owner Respondents, to which Performing Respondents may need

access in order to implement the RD Work Plan for the Scope of Work within thirty (30) days

of its approval. The Respondents’ best efforts shall include, when necessary, the proffer of
- reasonable compensation to any such parties who are not PRPs at the Site under CERCLA. In the

event that such access agreements are not obtainedr within the time referenced above, the

Performing Respondents shall so notify U.S. EPA in writing. U.S. EPA may, as it deems
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appropriate, assist Performing Respondents in obtaining access to the Site. Performing
Respondents shall r:mburse the U.S. EPA, in accordance with the procedures in Section XXIII
(Reimbursement of Costs), for all of the costs incurred by the U.S. EPA in obtaining such access.
U.S. EPA reserves the right to terminate thls Consent Order, perform a complete or parhal
Remedial Design and seek reimbursement from the Performing Respondents should the
Performing R:spondents’ inability to gain access to the Site or other areas materially affect the
Performing RmpondentS’ ability to perform all of the Work required herein.

B.  Authorized representatives of U.S. EPA shall be allowed access at reasonable times
to the Site, and to other areas where Work is to be performed hereunder, by the Performing
Respondents, for purposes including, but not limited to: inspecting records, operatmg logs and
contracts related to the Site; revnewmgtheprogress ofthc Performngespondents mcarrymg
'outthetermsofthstomentOrder conducungmhmm mspectlons, andsamplmgasU S. EPA:
'nmydeemneccssary usmgacmta,soundorwdeo recordmg orothcrdocumentarytype
eqmpmcnt, andvenfymgthedatambmmedtoU.S. EPAbytthetformmg Rmpondentspursuant -
to this Consent Order. The Performing Respondents shaIl permit such authorized tepreséntatives
to inspect and copy all records, files, photographs, documents, and other writings, including all
sampling and monitoring data, which pertain to this Consent Order, subject to Paragraph C of
Section XIV of this Consent Order (Sampling and Data/Document Availability) rega_rding
confidentiality. All persons with access to the Site pursuant to this Consent Order shall comply
with the revised Health and Safety Plan prepared by the Performing Respondents.

C. Nothing herein shall be conétrued as restricting the inspection or access authority of

U.S. EPA under any applicable law, permit or regulation.
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D. Ifthe Site, or any other property where access and/or land/water use restrictions are

‘needed to implemént‘mis Consent Order, is owned or controlled by any of the Respondents, such
Respondent shall:

a.  Commencing on the effective date of this Consent Order, provide the United

States, the State, and Performing mmm and their representatives, including U.S.

EPA and its contractors, with access at all reasonable times-to the Site, or such other

property, fbt the purpose of cohducting any activity related to this Consent Crder

including, but not limited to, the following activities:
(1)  Monitoring the Work;

@) Verifying any data or information submitied to the United States or
the State; - |

(3)  Conducting investigations relating to the areal extent of contamination
or in very close proximity to the contamination and necessary for implementation of

the Work;
(4)  Obtaining samples;.

(5) AsSessing‘thc need for, planning, or implementing additional response
actions at the Site;
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(6) Implementing the Work pursuant to the conditions set forth in this

Consent Order;

(7)  Inspecting and copying records, operating logs, contracts, or oth;r

documents maintained or generated by Performing Respondems or their agents;
(8)  Assessing Respondents compliance with this Consent Order; and

- (9)  Determining whether the Site or other property is being used in a
manner that is prohibited or restricted, or that may need to be prohibited or

restricted, by or pursuant to this Consent Order,

b.  Commencing onthe effective date of this Consent Order, refrain from using
" the Site, or such other property, in any manner that would interfere With or adversely
affect the integrity or protectiveness of the remedial measures to be implemented pursuant

mtbis Consent Order and the ROD.

XIIl. PROJECT COORDINATORS
A. On or before the effective date of this Consent Order, the Performing Respondents
shall dcsignate a Project Coordinator ("PC") who shall have: the primary responsibility for
overseeing preparation of the Final Work Plan. The U.S. EPA shall designate a Remedial Project
Manager ("RPM") responsibie for overseeing the implementation of the Work. The RPM shall

serve as the designated representatives at the Site for U.S. EPA. To the maximum extent
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possible, communications between the Performing Respondents, and U.S. EPA, and all

.

documents, reports, éppmvaIS and other correspondences concerning the activities performed
pursuant to the terms and conditions of this Consent Order, shall be directed through the PC and

RPM.

B. The U.S. EPA and the Performing Respondents shall have the right to change their
fespective RPM or PC. Sucha cﬂange shall be accomplished by notifying the other addressees
(see Section IX) in writing. To the extent possible, such notification shall occur at least ten (10)
days prior to the change. -

C. The RPM shall have all authorities vested in an On-Scene Coordinator and a
Remedial Project Manager (OSC, RPM) by the NCP. The RPM shall have the authority to halt,

- conduct or dmect any Work requn‘edby this Consent Order or take any response action when
| -‘.copdiﬁdns at the Site may present an imminent and substantial endangerment to human health,
'we!fare or the m%nmm, Perfo’ﬁhing Respondents br their -@\gents shall immedihteiy notify the

RPM upon becoming aware of any conditions at the Sité which may present anlmmmentand |
substantial endangerment to human health or welfare of the environment. If the RPM halts Work
pursuant to this section, the schedule described in the Scope of Work and this Consent Order shall
'be extended as necessary to reflect the delay associated with the order to halt work.
D. The absence of the RPM from the Site shall not be cause for stoppage of Work.
E. The Project Coordinator or contract designee for the Performing Respondents shall

be on-site during all hours of Work at the Site and shail be on cail throughout the pendency of this

Consent Order.
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XIV. SAMPLING AND DATA/DOCUMENT AVAILABILITY
A. The Performing Respondents shall make the results of all sampling, tests, and other
data generated by or on behalf of the Performing Respondents pursuant to imnlementation of this
Consent Order available to U.S. EPA, and shall submit these results in written monthiy progress
reports, as required by Section VII of this Consent Order (Work to be Performed). U.S. EPA -
shail make the results of all sampling, tests, and other data generated by or on behalf of U.S. EPA
pursuant to this Consent Order available to the Performing Respondents, except sample results
generated pursuant to a criminal investigation. |

B. At the request of U.S. EPA or its contractors, the Performing Respondents shall
provide the requester with spﬁt or duplicate samples of any samples collected by the Performing
Respondents pursuant to thls Consent Order The RD Work Plan generated by the Performing
B Respondents in accordance with-the ScopeofWorkwﬂl specrfy the necessary period for
, Performmg Respondents to allow U S. EPA to request split or duphcate samples and shall also
be the document which notlﬁes U.S. EPA of all sample collectlon acnvrty U S. EPA will notify
Performing Respondents of any request for sampling consistent with the requirements of the Soope
of Work. U.S. EPA agrees that it will provide split or duplicate samples to the Performing

Respondents, except for such samples taken pursuant to a criminal investigation.
C. Pursuant to applicable federal laws and regulations (Section 104(e) of CERCLA,
42‘ U.S.C. § 9604(c), and 40 C.F.R. Part 2), the Performing Respondents may assert a
confidentiality claim with respect to any or ail of the information requested or submitted pursuant
to the terms of this Consent Order. Such an assertion must be adequately substantiated when the
assertion is made. Analytical data and other information described in Section 104(e)(7)(F) of

CERCLA shall not be claimed as confidential by the Performing Respondents. Information
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determined to be conﬁdentlal by the U.S. EPA in accordance with applicable federal laws and
regulations will be afforded thc full protection provided by such laws and regulatlons If no
confidentiality claim accompanies mformatxon when it is submlttod to U.S. EPA, or if information
claimed as confidential is determined by U.S. EPA not to be confidential, and an appeal of suoh
determination is not made or is unsuccessful, the information may be made available to the public
by U.S. EPA.

D. The Performing Respondents may assert that certain documients, records and other
information are pﬁvﬂeged under the attorney-client privilege or any other privilege recognized by
federal laviz;, If the Performing Respondents assert such a privilege in lieu of providing documents,
they shall provide U.S. EPA with the following:

| ()] The date of the document record, or mformatnon
® The name and title of the author of the document, record, ot mformanon,
. (32)- _ Thename and tltle of each addressec and recipient; -

@) A description of the title and contents of the documcnt, record, information;
and ‘ _

(5)  The privilege asserted by the Performing Respondents.
However, no documents, reports, or other information created or generated pursuant to
the requirements of the Consent Order may be withheld on the basis of privilegé.
XV. QUALITY ASSURANCE
A. The Performing Respondents shall use, to the extent practicable, the Quality

Assurance Project Plan (QAPP) that was used in performing the Remedial Investngatxon/Feasxbnhty

Study (RI/FS) and/or the pre-remedial design pilot study results
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B. The QAPP shall be subject to review, modification, and approval by U.S. EPA in
accordance with the ;rocedures for review set forth in Section VIIL

C. The Performing Resp'onderns shall consult with the RPM in planning for, and prior
to, all sampling and analysis detailed in the RD Work Plan. In order to provide quality assurance
and maintain quality control with respect to all samples collected pursuant to this Consent Order,
the Performing Respondents shall:

(1)  Ensure that the U.S. EPA and/or authorized representatives are allowed
access at reasonable times to any laboratories and are permitted to talk with personnel utilized
by the Performing Respondents for analyses;

) ‘Ensure that U.S. EPA and/or authorized representatives are allowed access
at reasomble times to any laboratory ] documents or files relatmg to analyueal work for the Site,
wheth(-r in paper, electronic or other format Snch documents and files shall mclude wrthout

' hmxtatron, information relating to sample recelpts, custody, instrument maintenance or cahbratlon :
and analytical data, notes, reports or other documentation of any analytical work.

(3) . Ensure that all sampling and analyses are performed according to U.S. EPA
methods or other methods deemed satisfactory by the U.S. EPA and are performed in accordance
with the Quolity Assurance Project Plan; and, |

C)) Ensure that any laboratories utilized by the Performing Respondents for
analyses participate in a documented U.S. EPA Quality Assurance/Quality Control program
equivalent to that followed by the U.S. EPA and consistent with U.S. EPA guidance. As part of
such a program, and upon request by the U.S. EPA, such laboratories will perform analyses of

samples provided by the U.S. EPA to demonstrate the quality of analytical data for each such

laboratory.
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XVI. TIMELINESS OF PERFORMANCE

The Performing Respondents shall cause all Work required under this Consent Order and
Auachments to be performed within the time limits set forth in this Consent Order and
Attachments or modifications, or the time limit set forth in a written approval or dcterminatiqn
of Additional Work pursuant to Section X.

A. "Force majetire," for purposes of this Consent Order, is defined as any event arising
from causes beyond thc control of the Performing Respondents or any entity controlled by
Performing Respondents, including, but not limited to, their contractors and subconiractors, that
delays or prevents the perfdrmanoe of any obligation under this Consent Order despite Performing
Respordents’ best efforts to fulfill the obligation. The requirement that the Performing

Rcspom_lents exercise "best eft_‘orts to fulﬁll the obligatibn" includes using due dlhgence to
| aniieipate_ force majeure events and to address the effects of any force majeure event (1) s it is
occurring and (@) following the event, 5o the length of the delay is minimized. Neither an
increase in costs, Performing Respondents’ inability to pay.cdsts, nor failure of a contractor to -
perform constitutes a force majeure event.

B. Ifany event occurs or has occurred that may delay the performance of any obligation
under this Consent Order, whether or not caused by a force majeure event, the Performing
Respondents shall notify the RPM by telephone within three ~days of when Performing
Respondents first knew or should have known that the event would cause a delay. Within ten (10)
working days after such notice, Performing Respondents shall provide a written explanation to
U.S. EPA describing the reasons for the delay; the anticipated duration of the delay; all .acﬁoné
taken or to be taken to pteveﬁt or minimize the delay; a schedule for implementation of any

measures to be taken td prevent or mitigate the delay or the effect of the delay; the Performing
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Rcspondents’»ratioofle for attributing such delay to a force majeure event if they intend to assert
such. a claim; and a sfatement as to whether, inthe opinion of the Performing Respondents, such
event may cause or contnbute to an endangerment to public health, welfare or the environment.
The Performing Respondents shall include with any notice all available documentation suppomng
their claim that the delay was attributable to a force majeure event. Supplemental documentetion
may be provided when available. Failure to comply with the above requlrements shall preclude
Performing Respondents from assertiog_ any claim of force majeure for that event. Performing |
Respondents shall be deemed to have notice of any circumstance of which their contractors or
subcontractors had or should flave had notice.

C. If U.S. EPA agrees that the delay or anticipated delay is attributable to a force
, .majeure event, thc time for performance of the obhgauons under this Consent Order that are |
affectcdbytheforcemajeureeventwﬂlbeextendedbyU S. EPAmwntmg forsuchtlmcas is N
-~ Decessary to complete those obhgatlons An extensnon of the time . for performance of the :
obhgatxons affected by the force majetre event shall not, of itsélf, extend the time for performance -
of any other obligation. If U.S. EPA does not agree that the delay or anticipated delay has been
or will be caused by a force majeure event, U.S. EPA will notify the Performing Respondents in
writing of their decision.

D. If the Performing Respondents 'elect to invoke the oispute resolution procedures set
forth in Section XVIII, they shall do so no later than fifteen (15) days after receipt of U.S. EPA’s
notice. In any such proceeding, Performing Respondents shall have the burden of demonstrating
by a preponderance of the evidence that the delay or anticipated delay has been or will be caused
by a force majeure event, that the duration of the delay or the extension sought was or will be

warranted under the circumstances, that best efforts were exercised to avoid and mitigate the
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effects of the delay, and that Performing Respondents complied with the requirements described |
above. IfPérformirIé Respondents carry this burden, the delay at issue shall be deemed not to be
a violation by Performing Respondents of the affected obligation of this Consent Order
‘ XVIL STIPULATED PENALTIES | | |
A. Performing Respondents shall be liable for stipulated penalties in the amounts set
forth below for failure to comply with the requirements of this Consent Order specified below,
unless excused under Sectibn XVI (Timeliness of Performance). "Compliance" by Performing
Respondents shall include completion of the activities under this Consent Order or any work plan
or other plan approved under this Consent Ordeg identified below in accordance with all applicable
requirements of law, this Consent Order, and any plans or other docqments approved by U.S.
' EPA pursuant to this Consent Order and within the specified time schedules established by and '
-api)_roved' under thls Consént Order. | |
A B The follqwing, stipulatéd penaltxesshall be payablé per viOlﬁtioﬂ per day for any
noncompliance identified in Subparagraph 1, below: i |

Penalty Per Violation

Per Day Period of Noncompliance
$250 “UP TO 30 DAYS

$1000 31 TO 60 DAYS

$2000 ’ OVER 60 DAYS

1. Failure to adequately perform and/or timely complete the following:

i Completion of RD Work Plan
ii..  Completion of QAPP/Sampling Plan

iii. = Completion of Work as described in the RD Work Plan
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C. The following stipulated penaities shall be payable per violation per day for failure
to (1) submit timely or adequate reports pursuant to this Consent Order; (2) comply with notice
or other requirements of Sections VII, VIII, X, XII of this Consent Order, and (3) comply with

any other requirement of this Consent Order:

Penalty Per Violation

Per Day Period of Noncompliance
$200 'UP TO 30 DAYS

$400 31 TO 60 DAYS

$500 "~ OVER 60 DAYS

D. All penalties shall begin to accrue on the day after the complete perfo;mance- is due
or the day a violation occurs, and shall contmue to accrue through the final day of the correction
of the noncompliance or completion of the activity. Nothjng herein shail prevent the simultaneous

‘accrual of separate penalties for separate violations of thlsConsent Order o
o E.. “Following U.S. EpAfs determmauon that Pérform'ing Respondeqﬁhave failed to |
o éomply with a requnrement éf thls Consént, Cfdér, U.S. EPA may give'Pe?fdr@ing Respondents
written notification of the same and describe the noncompliance. U.S. EPA may send the
?edormhg Respondents a written demand for the payment of the penalties. However, penalties
| shall accrue as provided in the preceding paragraph regardless of whether U.S. EPA has notified
the Performing Respondents of a violation.

F. All penalties owed under this section_ shall be due and payable within 60 days of

Performing Respondents’ receipt from U.S. EPA of a demand for payment of the penalties, unless

. Performing Respondents invoke the Dispute Resolution prbcedures under Section XVIII (Dispute

Resolution).



G. All payments under this Section shall be paid by certified check made payable to
"EPA Hazardous Sx;?:sm Superfund,” shall be mailed to U.S. EPA, Superfund Accounting,
P.0O. Box 70753, Chicago, Illinois 60673, and shall reference identification number: 05)B.
Copies of check(s) paid pursuant to this Sectioh, and any accompanying transmittal letter(s), shall
be sent to U.S. EPA as.provided in Section IX (Addrcs;es For All Correspondence).

'H. The payment of penalties shall not alter in any way Performing Respondents’
 obligation to complete the performance of the Work required under this Consent Order.

I. = Penalties shallcontimlctoaccrueasprovidedinParagraphE. during any dispute
resolptioq period. If the dispute is resolved by agreement or by a decision of U.S. EPA, accrued
penalﬁcsdctcrminedtébeowingshallbepaidtoU.S. EPA within 15 days of the agreement or
»the reoelpt of U. S EPA's declsnon | |
oy IfPerformmg Respondents fail topaystlpulatedpena]nes whendue Us. EPAmay

. mstﬂme prooeedmgs to. collect the penalnes as well as interest: Perfonmng Respondcnts shall
- pay mtcrestonthe unpaxdbalance whlch shallbegmto accrue onthe date of demand made
pursuant to Paragraph E. at the rate established pursuant to Section 107(a) of CERCLA, 42'
U.S.C. § 9607(a).

K. Nothing in this Consent Order shall be construed as prohibiting, altering, or in any
way limiting the ability of U.S. EPA to seek any other remedies or sanctions available by virtue
of Performing Rcspondents' violation of this Consent Order or of the statutes and regulations upon
which it is based, including, but not imited to, penalties pursuant to Section 122(1) of CERCLA.

L. Notwithstanding the above provisions, Performing Respondents shall have the right
to petition U.S. EPA for a reduction or.waiver of stipulated penalties that accrue during dispute

resolution for items upon which they did not prévail. Such petition shall be based on evidence
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(1) that the delay in work or othcr'.violétioxi that caused the stlpulatedpenalty to accrue ivas
necessary and app:opmte during the dispute resolution. proceeding; }(2) that Performing
Respondents’ position regarding the dispute had substantial support iri law and fact and reasonably
could have been expected to prevail considering the applicable standard of review; and (3) th_at
Respondent sought dispute resolution expeditiously and took all other appropriate steps to avoid
delay in remed:al action work .as a result of the dispute. U.S. EPA niay grant a reduction or -
waiver in sﬁpﬁlated penalties that accrued during the dispute resolution period as it deems
appropnate in its sole and unreviewable dxscrctxon Any determination by U.S. EPA under this

paragraph is not subject to the dispute resolution provisions under Secnon XVHI of this Consent

Order or otherwise subject to judicial review. Until receipt of written notification from U.S. EPA

stating the dxsposmon of Performing R&pondents petmon, Pcrformmg Rcspondents shall place

i anystlpulatedpenalnesastheyaccrue(atlmsteveryGOdays)manmtewstbeanngaccount 'l'hc

totalamountofthcseﬁmdsmatxsnotreducedorwawedbyU S. EPAundcrthxsparagraphshall

. bedueandpayabletoUS EPwathm 15daysafterwnttennoncethatsuchamount1sdueand'

payable.
M. No payments made under this Section shall be tax deductible for federal tax
purposes.
XVIIL. DISPUTE RESOLUTION
A, The opportunity to invoke the dispute resolution provisions of this Section will be
available to Performing Respondents unless otherwisé expressly stated by a provision of this
Consent Order. The Performing Respondents and U.S. EPA shall use their best efforts to resolve

all disputes or differences of opinion arising in connection with this Consent Order informilly and



in good faith. The informal resolution of any dispute in connection with this Consent Order must
be in writing and si;md by U.S. EPA and Performing Respondents.

B. If a dispute arises in connection with this Consent Order that U.S. EPA and the
‘Performing Respondents are unable to resolve informally, Performing Respondents may instime
formal dispute resolution in accordance with the following procedures:

(1) I, after twenty (20) days, informal negotiations have not resolved the dispute,
the Performing Respondents shall present a written notice of such dispute by certified mail,
overnight courier or personal dehvery, to the other Parties. Such notice shall set forth the specific
pomts of dispute, the position of the Performmg Respondents and the techmcal basis therefor, and
- any ac.tions which the Performing Respondcnts consider necessary to resolve the dispute;
) Within ten (10) days of receipt of such a written notice, U. S EPA shall

”n.provxdeawnucnresponsctothePerformngespondcntssettmgforthltsposmonandthebasst

therefor Durmg the ten (10) days followmg recexpt of the response, the Parties shall attempt to - |

ncgonate in good faxth a resolutnon of thenr dxfferenoes, and |

(3)  Anadministrative record of the dispute shall be maintained by U.S. EPA and
shall contain the notice of dispute and the response, including all supporting documentation,
submitted to U.S. EPA. Where appropriate, U.S. EPA may allow the Performing Respondents
to submit supplemental statements of position. The admipistrative record shall be available for
inspt;:ction by all Parties; and,

(4)  Following the expiration of the time periods described in Subparagraph (2) -
above, if U.S. EPA concurs with the positioﬁ of the Performing Respondents, U.S. EPA shall so
- notify the Perfo_rming Respondents in writing and the Parties shall modify this Consent Order

pursuant to Section XXVII to include any necessary extensions of time or variances of Work. If
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U.S. EPA does not concur with the position of the Performing Respondents, the Superfund
Division Dlrector Region 5, shall resolve the disi:ute, based upon the administrative record and -
consistent with the terms and objectives of this Consent Order, and shall provxde written

notification of such resolution to the Performmg Respondents .
C. The pendency of dispute resolution set forth in this Section shall not affect the time
period for completion of Work and/or obligations to be performed under this Consent Oeder.
D. Upon written resolution of any disbute, whether informally or using the proeedures
in this Section, any additions or modiﬁcations required as a result of such dispute resolution elm‘ll
lmmedlatelybemcorporated if necessary, into the appropriate plan or procedure and into this
Consent Order.. The Performing Respondents shall proceed with all remaining Work according
"tothemodiﬁedplanoi'procedureandthisConsentOrder
. o XIX. RECORD PRESERVATION

- The Performmg Respondents shall preserve durmg the pendency of this Consent Order,

and for a minimum of ﬁve (5)-yeurs after termmatxon of this Consent Order, all records and - :

documents in the possession of the Performing Respondents, or in the possession of any division, |
employees, agents, accountants, contractors, or ettomeys of the Respondents,. which concern
implementation of the ground\yater pilot study of ~otherwise concemjmplementation of thls
Consent Order, despite any document retention policy to the contrary. After this five-year period,'
the Respondents shall notify U.S. EPA in writing within sixty (60) days prior to destruction or
disposgl of any such documents_.‘ Upon request of U.S. EPA, the Respondents shall make
available to US EPA all or any such records, or copies of ali or any such records, subject to

Paragraph C of Section XIV of this Consent Order (Sampling and Data/Document Availability).
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XX. WAIVER OF CLAIMS
A. The Rc:pondents hereby waive é.ny clainis or demands for compensation or payment
under Sections 106, 111 and 112 of CERCLA against U.S. EPA, the United Stam or the
Hazardous Substances Superfund estnbhshad by Section 9507 of Title 26 of the ‘United' Stat;s'
Code for or arising out of any activity ﬁerformed or expenses mcurred pursuant to this Consent
Order; provided, however, that Respondents db not waive any rights which they may have or
hereafter acquire to assert a claim pursuant to Section 106(b)}2X(D) of CERCLA, 42 U.S.C.
' § 9606(b)(2)(D), to recover the costs of any Work required by U.S. EPA that exceeds the Work
required to accomplish the objectives of this Consent Order.

B. This Com Order does not constitute, and shall not be construed to cbnst‘tmte,

. approval or certification of mponse costs for purposes of Section 111(a)(2) of CERCLA

- xxx COVENANTSNOTTOSUE R

A ExceptasothcrwxscspecxﬁcallyprovxdedmthJSOrder uponlssuance oftheUS '
'EPA notice referred to in. Section XXVIII (Termination and Satlsfacnon), U.S. EPA covenants
not to sue Rcspondcnts for judicial impostion of damages or civil penalties or to takc

admxmslratxve action against Rmpondents for any failure to perform the Work agrwd to in this
Order, except as otherwise reserved herein.

B.  Respondents covenant not to sue and agree not to assert any claims or causes of

action against the United States or its contractors or employees with respect to the Site or this

Consent VOrder. The Respondents also agree not to assert any claims under Section 106(b) for

costs incurred in implementing this Consent Order.
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XXIIL. RESERVATION OF RIGHTS AND CONTRIBUTION PROTECTION

A. Except as provided in Section XXI (Covenants Not to Suc), U.S. EPA reserves all
rights and defenses that it may have pursuant to any available legal authority.

B. Excépt as otherwise provided, the Respondents specifically reserve all rights and
defenses that they may have individually or collectively and the right to contest any
determinations, findings of fact, or conclusions- of law set forth in this Consent Order in any
proceeding regarding the Site, other than actions brought by U.S. EPA to enforce this Consent

C. Nothing herein shall waive the right of U.S. EPA to enforce this Consent Order, or
totakeacﬁononmancmnotaddmsedmthis@nscmOrderpmsuammSeéﬁons 104, 106(a) and
107 of CERCLA or any other available lcgal authonty Except as provnded in Section XXI |
- (CovenantNottoSue),theU S. EPAmrvesﬂwnghttotakeanyenforcementacﬁonpursuant
v .to CERCLA and/or any other avmlable legal authonty, mcludmg the rlght o seek mjuncuve
relief, monetary p¢nalt1es; and.pumuve damage’s. In'addmon, U.S. EPA reserves its right to |
- undertake any Remedial Design work, and/or any removal, remedial and/or rcsponse actions
relating to the Site, and to seek recovery from the Respondents, for any and all costs incurred in
undertakmg such actions, if Respondents fail to complete said Work in a satisfactory manner.

. D. Nothing herein is intended to release, discharge, or m any way affect any claims,
causes of action or demands in law or equity which the Parties may have against any person not
a party to this Consent Order for any liability it may have arising out of, or relating in any way
. to, the generation, storage, treatment, handling, transportation, release or disposal of any
materials, hazardous substances, hazardoﬁs wastes, contaminants, or pollutants at, to, or from the

Site. The Parties to this Consent Order expressly reserve all rights, claims, demands, and‘causes
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of action they may have against any and all persons who are not parties to this Consent Order.
Nothing herein is u;tended to affect any rights, claims, demands or causes of action that the
Respondents may have ambng themselves, and the Respondents expressly reserve all such rights,

claims, demands, and causes of action.

E. US. EPArecogmmthatthe Respondentsmayhave the right to seekconmbuuon
E indemnity and/or any other available legal or equitable remedies against any person not a party
to this Consent Order, who is responsible or liable for any amounts that have been or will be |
-expendedbytthcspondents in connection with the Site, or against any Respondent to this
Consent Order who does not fulfill its obligations with regard to this Consent Order.
F. With regard to claims for contribution against Respondents by any person not a party
toth:sConsentOrderformattersaddressedmthlsConsentOrdetorthePllotPrOJectAOC the_
A ‘:Pamheretoagree thattheRespondents areennﬂedtoprotecuonﬁ'omsuchconn'ibuuonacnons .
* or claims as provided by CERCLA §_ 113()2), 42 US.C. § 9613()). Npmmstgndmg any ‘_
" such pmtécﬁoﬁs ‘Va‘éamst céﬁtribufiqn actions of clmms by noﬁ-partiﬁ, the Respondents agr;ee' tﬁat |
they may allocate or re-allocate any and all response costs among Performing Respondenis,
inctuding, but not limited to, any and all response costs, as defined in CERCLA, incurred (a)
pursuant to the Administrative Order on Consent for the completion of the Remedial Investigation
and Feasibility Study (RI/FS) entered into with North Shore Gas Company on September 27,
1990, (b) under the December 8, 2000 Administrative Order on consent for Pre-Remedial Design
Pilot Siudy, (c) under this Consent Order, and (d) in the fature with respect to the Site, amiong

themseives, either consensually or through civil actions:.
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G. Nothing herein shall be consti'ued to release the Respondents from any liability for
faillure of the Respondents to prepare the Remedial Design as described in the Scope of Work in
accordance with this Consent Order. The Parties further recognize that, except as otherwise
expressly provided, thxs Consent Order and the successful completion. and approval of tne ’
Remedial Design do not represent satisfaction, waiver, release, or covenant not to sue, of any
claim of U.S. EPA or the United States against the Respondents relating to the Site, including,
but not limited to, claims to require Respondents to undertake further response actions, claims to
seek reimbursement of response costs pursuant to Section 107 of CERCLA, and claims for
damages to ‘natural‘ resources under Section 107 of CERCLA; provided, however, that upon
receipt of written notice of satisfaction as provided in Section XXVIII (Termination and
Satisfaction) of this Consent Order, Respondents shall have no further oblxgatlons under thns
Consent Otdet other tban record preservauon under Sectlon XIX. |
o H. Notlnng contamed herein is mtended to release or settle any claxm for personal mjury
or property damage by any person not a party to thxs Consent Order agamst the Respondents.

I.  U.S. EPA reserves its rights to bring an action against any person not a party to this
Consent Order pursuant to Section 107 of CERCLA, 42 U.S.C. § 9607, or other available lcgal
authority for recovery of costs incurred in oversight of this Consent Order, or for récovery of nny |
Tesponse Costs, mcluding, but not limited to, all indirect costs, incurred in connection thh
investigation, access, or other response actions at the Site. Nothing in this Consent Order shall
be construed as a waiver nf any right U.S. EPA may have to seek neimbmsement of any response

costs, including, but not limited to, all indirect costs, from any person not a party to this Order.
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J. US. EPA reserves its rights to bring an action against Respondents or any other
parties pursuant to Sectlon 107 of CERCLA, 42 U.S.C. § 9607, or other available legal authority,
for recovery of any costs, including, but not limited to, all indirect costs, incurred in oversight
of this Consent Order which are not paid pursuant to Section XXIII (Reimbursement of Oversight-
Costs) and any other costs, including, but not limited to, all indirect costs, incurréd by U.S. EPA
in comoection with activities connected at the Site, and including all costs, including, but not
limited to, all indirect costs, associated with U.S. EPA’s performance of the Remedial Design in
the event that Performing Respondents fail to complete the Remedial Design in compliance with _ |
the terms of this Consent Order. L |

XXII. REIMBURSEMENT OF RESPONSE COSTS

A. Atthe end of each calendar year after the effectlve date ofthls Consent Order, U.S.
EPA will provnde lhe Performmg Respondents w1th a summary of all response oosts mcludmg |
| ‘ oversu,ht costs, in an Itemized Cost Summary Overslght costs shall mclude but not be limited -
to, all mdu'ectcost_s incurred by Us. EPA with r,especttothxs ConsentOrderdunng suchyear, .
including, but not limited to, the costs incurred by the U.S. EPA in having a qualified person
oversee the conduct of all work performed under this Consent Order. Upon request by the
Performing Respondents, U'S'_ EPA shall provide copies of a11 contractor progress reports and
similar available documentation of contractor activities for the billing period, to the extent
releasable under 40 C.F.R Part 2, including any audit or similar reports regarding contractors or
laboratories used by U.S. EPA in connection with this Consent Order. Within sixty (60) days of
receipt of any such summary, the Performing Respondents shall pay to U.S. EPA (or into escrow

under Paragraph D below) the total sum of their response costs incurred during such calendar
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year. Failure of the U.S. EPA to submit any such summary within the period specified shall not
waive the Performing Respondents’ liability for any such oversight costs.
B. Payment to the U.S. EPA for oversight costs incurred by the U.S. EPA shall be
“made by certified or cashier’s check or money order payable to the order of the Hazardous
Substances  Superfund and referencing the Site name and state as well as the following
identiﬁcaﬁon number: 05JB. Such payment shall be remitted to:
U.S. Environmental Protection Agency, Region 5
Superfund Accounting
P.O. Box 70753
“Chicago, Illinois 60673
Copies of the transmittal letter and check for each payment to the U.S. EPA shall be provided at
the time of such payment to:
- U.S. Environmental Protection Agency, Regnon 5,
Office of Reg:onal Counsel (C-14J)
- 77 West Jackson Boulevard.
Chlcago,llhno1s(50604 o
__Attn Susan M. Tennenbaum |
" - C. Nothing in this Consent Order waives, or shall be construed to waive, the right of
U.S. EPA or the United States to bring an action against the Respondents for recovery of any
future costs incurred by U.S. EPA or the United States in connection with any response activities
conducted or to be conducted at the Site, other than those response activities completed pursuant
to this Consent Order to the satisfaction and approval of the U.S. EPA.
D. The Performing Respondents agree to limit any disputes concerning respnse costs
payable under this Consent Order to accounting errors and the inclusion of costs that are outside |

the scope of this Consent Order or inconsistent with the NCP. With regard to disputed costs

sought by U.S. EPA, the Performing Respondents shall pay a sum equivalent to that of the
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dxsputed costs into an escrow account pending the resolution of such a dispute. In any proceeding
concerning dlsputed costs the Performing Respondents shall bear the burden of estabhshmg that
costs assessed by U.S. EPA are attributable to an accounting error or inctude costs that are outside
the scope of this Consent Order or inconsistent with the NCP. Interest shall begin to accrue on
the unpaid balance of disputed U.S. EPA costs found to be payable on the day following the date
the payment was originally due, at a rate established by the Department of Treasury for such
paymeants.
~ XXIV. INDEMNIFICATION OF THE UNITED STATES

A. The Respondents agree to indemnify and save and hold the United States Government
and its officers, agencies,, departments, agents, and employees, harmless from any and all claims
or causes of action ansmg from, or on account of, acts or omsswns of the Respondents their -
' ofﬁoers, employees, feceivers, trustees, agents or assngns, mcarrymg out the activities pursuant 4
't_o th_xs Consent Order_. This mdemmficatxon does not mclude- any clalms}or_causes of action
ansmg from, or on account of, ﬁcts or omissions of the Umted States Governient of its ofﬁeefs,
agehcies, departments, agents, and employees, or acts or omissions that occur at the direction of |
the Uniteq States Government.

B. U.S.EPAisnota party to any contract involving the Respondents at the Site.

XXV. LIABILITY INSURANCE

Prior to the commencement of any on-Site Work under this Consent Order, the Performing
- Respondents shall ensure that the contractor or subcontractor performing such Work maintains
Comprehensive General Liability insurance in tile amount of at least $1 million per occurrence
with an anmual aggregate ef at least $2 million. At least seven (7) days prior to the

commencement of any Work under this Consent Order, the Performing Respondents shall certify
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o the U.S. EPA that the required insurance has been obtained by the contractor or subcontractor
performing that Work. The Performing Respondents shall provide the U.S. EPA with current
copies of each insurance poiicy throu'ghou; the duration of the Work performed under this Consent
Order.
XXVI. EFFECTIVE DATE OF CONSENT ORDER

This Consent Order shall become effective five (5) days following facsimile transmission -
to the Réspondénts’ mp:eséntaﬁves, as designated in Section IX (Addresses for all
Correspondence), of the signature page herein for the Director of the Superfund Division, U.S.
EPA, Region 5. |
| XXVI. MODIFICATION OF CONSENT ORDER

In addition to the procedures set forth in Sections X (Additional Work), XIII. (Project

B cédrdinators). XVI (Timeliness of Perfoimanee); and XVIII(Dlspute Resolution). of this consent N

'Order, this ConsentOrdctmaybe modnﬁed by mutnal agreemcntofttharues Any

modification of this Consent Order shall be in writing, s1gned by the Parties, and shall have an .

effective date five (5) days following signature by U.S. EPA, in accordance with Section XXVI
(Effective Dﬁte of Consent Order).
XXVIl. TERMINATION AND SATISFACTION
The provisions of this Consent Order shall be deemed satisfied upon receipt by the
. Respondents of written notice from the U.S. EPA that the Respondents have demonstrated that
all of the terms of this Consent Ordei', including payment of all oversight costs, completion of any
additional work, modifications or amendments, but excluding record preservation pursuant to

Section XIX, have been completed in accordance With the terms hereof to the satisfaction of US

EPA. Such notice shall not be unreasonably withheld.
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XXIX. ADMISSIONS

Except as provided in Section LB., nothing in this Consent Order, including the
Attachments hereto, is mtendedby the Parties to be, nor stmll it be, an admission offacts or law,
an estoppel or a waiver of defenses by the Respondents for any purpose Participation in this
Consemomerbyﬂmkespondemism&mndedbyﬂuparﬁesmbe, and shall not be, an
admission of any fact or opinion developed by the Contractor, U.S. EPA, or any other person or
entity in the complenon of thc Work

XXX PRECEDENCE OF CONSENT ORDER
" In the event that a conflict arises among the terms and conditions of this Consent Order
andthoseoftheRDWorkPlan,thisComemO;dcrshallgovemandtheterms‘andconditions

hereundcrshalldetermmeth:l’ames nghtsandrwponsibﬂma

ITISSOAGREED
. Name (Signature) Date
Name (Printed or typed)
Title

ELGIN, JOLIET & EASTERN RAILWAY COMPANY
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BY Respondents:

Name (Signature) Date

Name (Printed or typed)

Title

ELGIN, JOLIET & EASTERN RAILWAY COMPANY

, £-/5-0/
Name (Signature) - - Date
Rosear N Gewrre
Name (Printed or typed)
v.p.~LAW

‘ Tiﬂe ’

| GENERAL MOTORS CORPORATION

Name (Signature) - ~ Date

Name (Printed or typed)

Title

NORTH SHORE GAS COMPANY
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~3ft

Name (Signature) : Date

" Name (Printed or typed)

“Title

GENERAL MOTORS CORPORATION

) //5/ o/
Name (Signamre) . Dﬁe '

—Charles 1. Thompsan ..
Name (Pnnted or typed) -

'4'V:.I.ce P_reside‘nt - Operations
Title L

NORTH SHORE GAS COMPANY

Name (Signature) " Date

Name (Printed or typed)

Title

OUTBOARD MARINE CORPORATION
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.72«'4/5'/5;, oo

Name (Signature) ' Date

2w A, SENIEMANN

~ Name (Printed or typed)

ATrroRNEY
Title

GENERAL MOTORS CORPORATION

) £43/0/
Name (Signature) s Ddte
.Name (Prmted or ;yped) N
Viee President "—‘.-_Operaéiéns.‘ o
Title | "
" NORTH SHORE GAS COMPANY
~ Name (Signature) Date
Name (Printed or typed)
Title

OUTBOARD MARINE CORPORATION
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Name (Signature) + Date

Name (Printed or typed)

Title

* NORTH SHORE GAS COMPANY

Name (Signature) ' Date

Name (Printed or typed)

- Title

OUTBOARD MARINE CORPORATION

’— -
Name (Signature)

HenwueT# W LApser/

" Name (Printed or typed)

fitle : '

LARSEN MARINE SERVICE, INC.

%2&. 200(
Date 7



17N AR LJvey

TN I3 weg T

OUTBOARD MARINE CORPORATION

W
Name (Signature) - Date
Lo bort S foria o

Name (Printed or typed)

| 0/@ /%J/}Q

Title

- LARSEN MARINE SERVICE, INC.

e

IT IS SO ORDERED AND AGREED:

BY __ 7/2/01
WiliamE-Muno [ Date '
Di .
Superfund Division

U.S. Environmental Protection Agency

Administrative Order on Conseat for Remedial Design _
Waukegan Coke Plant Operable Unit of the OMC Site (-
US.EPADocket No. /- i -0/ = (1, = 45 ) -



ATTACHMENT I

ATTACHMENT I

ATTACHMENT I

. LIST OF ATTACHMENTS

RECORD OF DECISION

SCOPE OF WORK

| DISTRIBUTION LIST FOR STEERING COMMITTEE

FOR REMEDIAL DESIGN
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